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The Distinct Protection of Different Legal Interests in Tort Law;
Thought and Technique
Zhu Hu

Abstract: The distinct protection of different legal interests in the tort law has two aspects, which
are thought and technique, respectively corresponding to two different issues, i. e., whether to distin-
guish and how to distinguish. As to the first issue, this thought is a kind of institutional consensus, and
is worthy of approval because it has the rationality of system and value. As to the second issue, the
normative technique adopted by German law, which is based on the legal positivism, causes some disad-
vantages including insufficient protection. The Chinese tort law adopts a different technique, so the more
appropriate interpretation scheme should base on the method of dynamic system, and take the concept of
“legally relevant damage” as the premise of interpretation. In this scheme, the Chinese normative sys-
tem implies that the legal criteria of distinguishing the legal interests are the value and social typical Ob-
viousness, and contains multiple considerations. This scheme also recognizes two substantial rules in ar-
gument, and authorizes judges to undertake a more dynamic and flexible integrated balance.
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