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AMEAXBFWR, ARBATHEEIRELSE, AL LA THAZLEM, £M
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MRBOE AR AS, “ R ERSOEM + SRS ARREL” (UTFRRE RHE”) &
HE AR R 3 B AR R LSE Y B AR R AU B AR HE . 2013 AERAREESE 5T &K 2001 SERIAR L SR
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(1) 2R1982 FRHIFEFEI8 KB 1T, 1993 FREE 38 K5 1 TM2001 FRHREMS2 KE1 W, 1993 7
PRIEF 2001 FEREERE LEAME, 1982 FRRENAENEE L, XERANE 2001 FiRE
52 &B 1 BAMAE.

(2]) #4: (ARESZKERQILTEXRFERIE), (FERR) 2013 F£5 11, 17 .

(3) &R (XFH 1164601 5 “HA A WHITEMAN” BiipE & REH) (BT (2001) 52692 5), “RAN" FHEH
BH CAA” TERGETERENGERELSSESY, AR “BA” A1 “GAN” FREFY BT ERR
ARAR—FHE, MEREAGE, “BA” THRHFEFEROERATAHRE, “GA” FEERYIHE
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WRITER A T X ECH R R WR R AR AR . K (R ES) IEEHRBE 10 %

[4) BEME, REHNHRSHERERECHIN “WHREM 5 “WHRGEN RATBRZHNRE, L
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BARRMRFE, BENREETHIIRET LRI, REARKRWMEL”, & “ECNEE B “2
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R 2013 4R, 108 ). xF “HEABM” A EIRAGLL” WXMERERE I BARERY, A
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“BEIRER" UARRAXEE, #—%7 AN, REFXECLNRAT “HinEMMERBE8H
BAELREBERHE, E2HrREARERSNARBEREEZNE L IEMRERL”, HEMHMKES
BETEEZRXERNAANERELE, XEEFHY: “LTBRPRLFEBRARS” HLUEHEBTEHE,
“FHEREZEMAE LHESH, XRERARRNEALSAERBNNEARAEER. BH, BHES
30 ZACWHREM, ARHAFTHE—-HALTRBERTRETNERFEARELE LWL, LHREBRE
REAEROELT, ERNK, —#MALTRRBETHEE, CE5HRTEZRAHAAES". RARR: (FHk
ITHREEROLAEE (F)), (AREKER) 201446 25 HET I,

(5) Z2R&H. (KEBEHREIHERKAERESRNT), (BTFHEF) 2006 FHE 8 H], H53 WUT; Z2H: (&

CCBETERET —#IF (PEARSMEWFEBUER) (ERERME)), (QRERE) 2008EFL 14, ¥
130 WRLF; A&k (EWRRNANFE—RERE (iR $52 £WEK), (EHHR) 2010 £
H2H, BAOTUT; 8. (ZFEGHFRNANFESN), ChEERE) 2012 £53 8, F3I8 HLUT,

(6) BEANK [HEOIETHHOBMHERE] o7 M35 TIH (2009),

(7] Tobias Cohen Fehoram, Constant van Nispen & Toon Huydecoper, European Trademark Law; Community Trademark Law
and Harmonized National Trademark Law , Kluwer Law International, 2010, §8.7.1. FEUAKE, E iRk
#OCR 2005 £ (W ARAMRAYL) F2.20 KB 1K, FEHXAAANKE (BHEES) S5 &B 158
M dAME, TURREPHE (Hirfke) BS 4P I NELHAREMEEL, Bk, ZHX (HEE
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(8] zZ=oAfE, #eg, EIXE: (REAHF=HEE), %A 2010 481, 45495 BU; (BRMNStRIkmEr ot 5 =i
PRI Ek 1988 47 12 A 21 HE—8944) (89/104/CEE), HEEE, (PERR) 1999 5 1 8, 555 Mo XOEW
FCJH IR : “whereas it is indispensable to give an interpretation of the concept of similarity in relation to the likelihood of
confusion” . HAARBIMEIFES LM AR HHAR : (ERERBEENEREMRFERY, BRIHERE, FELT
AR 2003 4ERE, 5517 B (B3N R R BT IRBEREEALHEE"); NP (EiFkLER
ZRZHR), AWAHEERHRAR 1997 £, R T (KHFER “BLUZERLFERTREZR"); B%¥
B (BRGNS EMN), HEEEM 2007 4, $£260 T (ZPBN “NESREZREBEHUES").
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(10) ZRAHR: (HHEEAELTFE. FBSAH), HedRt 2009 17, %5268 7,

(11) XEMEHRERT IR FRE 2013 FHHRESE ST 48 1, 2 HMNENEREHFBRITE, MALERLE
BRERITRH, TXESWEELENBRSREA X ERRAGRE. REFHA, HWMAFES AL
EHRERENEERMANRERTEENANER, RESAERKROERES, EEGXNETNLETH
B, BAERAANERE, BETHRSHCEI MR SESEHRE &2, HARECREBETREMN
TRIPS H %8 16 &M, “EMEHFAANEEHILEMEZFREFAMEXBPTRSBBRBER
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BARENAEELIRERERIARX RN, XIERAEURARATHECLS VTR EXSHER KM
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MHEAEREMERE (A) . FEMRAEFLEMY (B), HitEUEERMER (C)., WHEME/HRER (D)
HEWEUMHEEELEMN BRI D ZMEE TERBEWEEN, SRERRMXELEHENE B H DW=Ff#HE
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BEREHREMERERENREMRERERERN, AN RREMEFAEERTAERF RO
FMEkggse, HERNHEABRAMIEY ., See Standing Committee on the Law of Trademarks, Industrial De-
signs and Geographical Indications, Summary of Replies to the Questionnaire on Trademark Law and Practice ( SCT/11/
6), WIPO/STrad/INF/1 Rev. 1, January 25, 2010, 73, 141 — 142, available st http ;//www. wipo. int/edocs/mdocs/
sct/en/sct_20/wipo_strad_inf_2_rev_1. pdf, retrieved on October 11, 2014.
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RE EYFEBE TR RARRAUN “REBSN BB MEESE, (13
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ERERAZHRNKERGRBATRE, FRKEE LFERRANEREAER, 8
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(12) ). Thomas Mc(iarthy, McCarthy on Trademarks and Unfair Competition, 4th ed. , Thomson/West, 2006, §23:1.

(13) Davidoff v. PLD Int’ 1, 263 F.3d 1297, 1301, 60 U.S. P. Q.2d 1046, 1048 (11th Cir.2001).

{14) See SquirtCo v. Seven-Up Co. , 628 F.2d 1086 (C. A.8 (Mo. ), 1980) ; Utah Lighthouse Min. v. Foundation for Apol-
ogetic, 527 F.3d 1045 (10th Cir. , 2008).

{15) See DuPont, 476 F.2d at 1361, 177 USPQ 567.

(16) See Interpace Corp. v. Lapp, Inc. , 721 F. 2d 460, 463 (3d Cir. 1983) ; The Southern Company v. Dauben Inc. , No.
08 - 10248 (5th. Cir. , 2009) ; Barbecue Max, Incorp. v. 551 Ogden, Incorp. , 235 F.3d 1041 (7th Cir. , 2000) ;
Tally-Ho, Inc. v. Coast Community College District, 889 F.2d 1018 (11th Cir. 1989).

(17) See Astra Pharm. Prods. , Inc. v. Beckman Instruments, Inc. , 718 F.2d 1201, 1205 (1st Cir. 1983 ) ; Polaroid Corp.
v. Polarad Electronics Corp. , 287 F. 2d 492, 495 (2d Cir. ) ; Wynn Oil Co. v. Thomas, 839 F. 2d 1183 (C. A.6
(Tenn. ), 1988) ; AMF Inc. v. Sleekeraft Boats, 599 F.2d 341 (9th Cir. 1979).

(18) See Barton Beebe, An Empirical Study of the Multifactor Tests for Trademark Infringement, 94 Cal. L. Rev. 1623 ~ 1642

' (2006).

{19) See Richard L. Kirkpatrick, Likelihood of Confusion in Trademark Law, Practising Law Institute 810 Seventh Avenue,

NY, USA, 2010, §2.4.
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RETE - ERAEFHFE, W (BHEHTEAH) WEMUETELE SR TRAKKEREE, LB
BRERBEEHEFRMARSRAER, (KEEEEEM) FRBBEWERE. Bk, A3 (BRILERRE
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Bl (HHRES) MHXHEE.

(22} &R 1938 FHREHIFEE 4 K581 T,

(23) REHWHERLEHFLERN RIS AERAR DR, HILH S ERENEELN Union RRERIB T
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Trademark Act: A Guide to Trademark Law in Europe, 44 Trademark Rep. 566 (1996).
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VRN RENESTRSABANGEANETHRERERT N, 2B EAER AR,
Bt FWERBAIANTVEE, BH TRIMCENRE, ArRIUAKERAERNRE
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BORWE MRS, WfEIAERBFTERE TR XHEH B AL, (0]
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(36) BRURFA: (REMEHE), PEARKERR 1998 18, H254 WUT.
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BRI AR BT AR REAR A 28 0I5 0B, T EL IR At A R K G A 1 7 BRUR 5 TR R A9 R TR 1B
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LA ER TR T AMETEE . b T RS RIAAY T8 B DA R oA A0 48 1R e i A R
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ERRERANKEBRZAN, B TRIRUOSAERMBIfE, BRRNTNEE LEHE
HH, HNASHE. WAY KEE YRR, AEETRREY Kk 5K
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LR & R B A R B AR Y KW ERF B, w2, =R
BHFAKELT, RRBERBETEYE, MAEEFRAERE — & SHREEMUSEMY
UL T, 7 A IR W T BB 3R W3 8 0 BR 40 R AT ORI R AR R A O T BB o S R IR VS IO P
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(45]) See Case C —39/97, Canon v. Metro-Goldwyn — Mayer, 29 September 1998.
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Abstract; One of the major revisions of the Chinese Trademark Law in 2013 is the revision of the test
of the trademark infringement. However, Article 57(b) of Chinese Trademark Law, which provides
for the test of trademark infringement, fails to clearly define the concepts of similarity and likelihood
of confusion and the relationship between them. As far as the test of trademark infringement is con-
cerned, there are three kinds of representative legislation in the world, that is, the test of likelihood
of confusion that contains elements of similarity, the test of similarity that contains elements of likeli-
hood of confusion, and the test that takes similarity as the basis and likelihood of confusion as qualifi-
cation. From the jurisprudential point of view, the communicative nature of trademark determines that
confusing trademark use affects the functions of trademark whereas the policy objectives of trademark
law determines that the likelihood of confusion is the fundamental test of trademark infringement. The
fundamental capacity of the right to trademark determines that the test of likelihood of confusion will
be mainly applied to cases of using a trademark that is similar to a registered trademark in connection
with the same goods or that is identical with or similar to a registered trademark in connection with the
same or similar goods. The basic policy of maintaining a balance between fair competition and free
competition determines the likelihood and degree of confusion. And the importance of similarity and
the influence of historical tradition determine that similarity is an important part of the test of trade-
mark infringement. Judging from the basic motivation for introducing the likelihood of confusion into
the test of trademark infringement in China, the test of trademark infringement provided for in Article
57(b) of Trademark Law can be interpreted as taking similarity as the basis and precondition and
likelihood of confusion as limitation of test for trademark infringement. Furthermore, the likelihood of
confusion internalized in the similarity of trademarks, similar products, similar services and similarity
between goods and services should be stripped away from these concepts.

Key Words: Chinese Trademark Law, trademark infringement, similarity, likelihood of confusion
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